BORA  LASKIN  LAW  LIBRARY 


UNIVERSITY  OF 

TORONTO 


FACULTY  OF  LAW 


FAMILY  LAW 


Cases  and  Materials 


Volume  II 


Brenda  Cossman  and  Carol  Rogerson 
Faculty  of  Law 
University  of  Toronto 


2006  -  2007 


*  *  * 


These  materials  are  distributed  solely  for  classroom  use 
by  students  in  the  Faculty  of  Law ,  University  of  Toronto 


Storage 


KE 

538.5 
.C672 
2006 
v.  2 
c.  1 


bom  lot  ur  mm 


AUG  2  S  ™ 


FACULTY  SF  U» 


UNIVERSITY  OF 

TORONTO 


FACULTY  OF  LAW 


FAMILY  LAW 


Cases  and  Materials 


Volume  II 


Brenda  Cossman  and  Carol  Rogerson 
Faculty  of  Law 
University  of  Toronto 


2006  -  2007 


*  *  * 


These  materials  are  distributed  solely  for  classroom  use 
by  students  in  the  Faculty  of  Law ,  University  of  Toronto 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/familylawcasesma02coss_0 


FAMILY  LAW 


Table  of  Contents 
Volume  II 

Page  No. 

IV.  THE  ECOMONICS  OF  MARRIGE  BREAKDOWNS 

A.  The  Economics  of  Marrige 

Vanier  Institute  of  the  Family,  Profiling  Canada ’s  Families  II  (2000) 

at  144-145  . 269 

Statistics  Canada,  Women  in  Canada  2000 . 270 

B.  The  Economic  consequences  of  Divorce 

Vanier  Institute  of  the  Family,  Profiling  Canada ’s  Families  II  (2000) 

at  114-117 . 280 

Note:  The  Economic  Consequences  of  Divorce . 282 

Cristin  Schmitz,  “Women  suffer  financially  post-divorce  while  men  benefit: 

Stats  Can  study  “ The  Lawyer’s  Weekly,  May  16,  1997 . 283 

Cristin  Schmitz,  “Family  law  reform  can’t  solve  divorce  poverty?”  The 

Lawyer’s  Weekly,  September  28,  1990 . 285 

V.  MATRIMONIAL  PROPERTY 

A.  Historical  Overview 

(a)  Common  Law 

OLRC,  Report  on  Family  Law,  Part  IV:  Family  Property . 287 

(b)  Trust  Doctrine 

LRCC,  Family  Property . 290 

Note:  Murdoch  v.  Murdoch  and  Rathwell  v.  Rathwell . . . 292 

Pettkus  v.  Becker . 295 

Globe  and  Mail,  “Woman’s  Suicide  Ends  Fight  for  Rights” . 303 

Globe  and  Mail,  “Ontario  Fee  System  Cited  in  Woman’s  Legal  Woe” . 304 

Globe  and  Mail,  “Payout  ends  tragic  story  of  farm  wife’s  legal  battle” . 305 

Note:  Sorochan  v.  Sorochan . 306 

Peter  v.  Beblow . ..307 

Note:  Recent  Cases  on  Constructive  Trust . 323 

Harrison  v.  Kalinocha . 324 

Crick  v.  Ludwig . 327 

Note:  Bell  v.  Bailey . 332 


i 


Nowell  v.  Town  Estate . 333 

Note:  Legislative  Reform  of  the  Property  Rights  of  Unmarried  Cohabitants . 340 

Wylie  v.  Leclair . 342 

(c)  Statutory  Reform 

Holland,  “Reform  of  Matrimonial  Property  Law 

in  Ontario” . . . 345 

Wolfson,  The  New  Family  Law  Act . 346 

B.  The  Family  Law  Act,  1986 

(a)  The  Partnership  Principle 

Knetsch,  “Some  Economic  Implications  of  Matrimonial 

Property  Rules” . 350 

Prager,  “Shifting  Perspectives  on  Marital  Property  Law” . . . . . 356 

Eekelaar,  Family  Law  and  Social  Policy,  “Adjustment 

on  Divorce” . 361 

Fineman,  “Implementing  Equality”.... . 363 

Note:  Application  of  Matrimonial  Property  Law 

to  Aboriginal  Women . 367 

(b)  Overview  of  the  Family  Law  Act 

Ontario  Law  Reform  Commission,  Report  on  Family  Property  (1993) . 369 

Law  Reform  Commission  of  British  Columbia,  Working  Paper  on  Property 

Rights  on  Marriage  Breakdown  (1989) . 372 

(c)  Applying  the  FLA:  Calculating  the  Equalization  Payment 

Goodman,  “Matrimonial  Property”,  Family  Law  Bar  Admission 

Course  Materials . 377 

Skrlj  v.  Skrlj . 389 

Hovius,  Sample  Problems . . . 394 

(d)  Valuation  and  Valuation  Date  Assets 

(i)  Valuation  Date 

Note  . 394 

(ii)  Determining  Ownership  of  Assets 

Fredricks,  “The  Ownership  Conundrum” . 398 

Wolfson  and  Corbin,  “Problems  of  Title  and 

and  Constructive  Trusts” . 399 

(iii)  Valuation 

Hovius  and  Youdan,  The  Law  of  Family  Property . . . 401 

Black  v.  Black . 404 


ii 


Goodman,  “Matrimonial  Property”,  Family  Law 

Bar  Admission  Course  Materials . 406 

(e)  Deductions  and  Exclusions 

Hovius  and  Youdan,  The  Law  of  Family  Property . ..408 

Folga  v.  Folga . 412 

Black  v.  Black . . . 415 

Note:  Proposed  Amendments  to  the  Family  Law  Act . 416 

(f)  The  Definition  of  Property:  Professional  Degrees  and  Earning  Capacity 

Caratun  v.  Caratun . . . 418 

Note:  The  Trial  Judgment  in  Caratun . 425 

Note:  Compensatory  Suppor . 428 

(g)  Continued  Relevance  of  Constructive  Trust 

Kelly  v.  Kelly . 430 

Rawluk  v.  Rawluk . 43 1 

Note:  Reverse  Constructive  Trust . 444 

Note:  OLRC  1993  Recommendations . 445 

(h)  Departures  from  Equal  Sharing 

(i)  Short  Marriage 

Futia  v.Futia . 447 

Pope  v.  Pope . 449 

(ii)  Depletion  of  Assets 

Scott  v.  Scott . 452 

Notes  . 455 

(iii)  Unequal  Contributions 

LeBlanc  v.  LeBlanc . .....458 

Toronto  Star,  “A  New  Day  in  a  Hard  Life” . 462 

Berdette  v.  Berdette . 464 

Note:  Peake  v.  Peake  and  Mclnnis  v.  Mclnnis . 469 

Note:  Tort  Awards  for  Spousal  Misconduct . 470 

(iv)  Post-Separation  Conduct  and  Anticipated  Future  Needs . 470 

(v)  Reform  of  s.  5(6) 

Note:  OLRC  1993  Recommendations... . 473 


in 


VI.  THE  MATRIMONIAL  HOME 


A.  Introduction 

Hovius,  “The  Matrimonial  Home” . 478 

B.  Overview  of  Part  II  of  the  Family  Law  Act,  1986 

Wolfson  and  Corbin,  “The  Matrimonial  Home  Under  the  FLA” . 479 

C.  Orders  for  Exclusive  Possession 

Bissett- Johnson  and  Holland,  Matrimonial  Property  Law  in  Canada . 484 

Pifer  v.  Pifer . 485 

Note:  Bailey  v.  Bailey . 486 

Hill  v.  Hill . 487 

Note:  Exclusive  Possession  and  Issues  of  Violence . 491 

Note:  Restraining  Orders . 493 

D.  Groups  Precluded  from  Protection 

Note . 493 


Gathering  Strength:  Report  of  the  Royal  Commission  on  Aboriginal  Peoples.  ..495 


IV 


■ 


